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In the Court of Appeals of the District of Columbia. 


William Clement, Plaintiff in Error,’) 

vs, V No. 1378. 

The District of Columbia. I 


a No. 239,359. 

In the Police Court of the District of Columbia, November Term, 

1903. 


District of Columbia 
vs. 

William Clements. 


Information for Violation of Police Reg¬ 
ulations. 


Be it remembered, that in the police court of the District of Co¬ 
lumbia, at the city of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit; 


1 {Information.) 

Filed Jul- 7,1903. J. Y. Potts, Clerk Pol. Ct., D. C. 

In the Police Court of the District of Columbia, Julv Term, A. D. 

1903. 

The District of Columbia, ss : 

Andrew B. Duvall, Esq., corporation counsel for the District of 
Columbia, by James L. Pugh, Jr., Esq., assistant corporation counsel 
for tlie District of Columbia, who for the said District prosecutes in 
this behalf in his proper person, comes here into court, and causes 
the court to be informed and complains that William Clements, late 
of the District of Columbia aforesaid, on the third day of July in 
the year nineteen hundred and three, in the District of Columbia 
aforesaid, and in the city of Washington, on 14th street northwest, 
being the driver of a certain hotel vehicle and as such driver did 
then and there unnecessarily obstruct the free passageway of said 
street and hinder and delay the passage of other vehicles. Contrary 
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WILLIAM CLEMENT VS. THE DISTBICT OP COLUMBIA. 


to and in violation of the police regulations of the District of Co¬ 
lumbia and constituting a law of the District of Columbia. 

ANDREW B. DUVALL, 

• Corporation Counsel, 

By JAMES L. PUGH, Jk., 

Assistant Corporation Counsel, 

Personally appeared A. R. Lamb this 7th day of July, A. D. 1903, 
and made oath before me that the facts set forth in the foregoing 
information are true, and those stated upon information received he 
believes to be true. 

W. H. RUFF, 

[seal.] Deputy Clen'h of the Police Court 

of the District of Columbia, 


2 Filed Oct. 29.1903. J. Y. Potts, Clerk of Police Court, D. C. 

In the Police Court of the District of Columbia. 

Disteict op Columbia 
vs. 

William Clements. 

Bill of Exceptions. 

At the trial of this cause it was stipulated and agreed by and be¬ 
tween counsel for the District of Columbia and the defendant, that 
the following facts testified to by A. R. Lamb and George E. Hamil¬ 
ton should constitute all of the evidence in the case. 

I 

Witness Lamb, who was an inspector employed by the District of 
Columbia, testified as follows; 

On the third day of July, 1903,1 approached the defendant, Wil¬ 
liam Clements, on the 14th Street side of the new Willard hotel 
standing near the entrance, and asked him the question: Who owns 
this vehicle? He said The Willard Hotel Company under lease. 
I asked him if he was engaged in driving any person, and he said 
No. I asked him: Are you waiting for a job ? He said: Yes, from 
hotel guests only. I asked him if he made a practice of standing 
there daily waiting for jobs, and he said: Yes, for hotel guests. I 
asked him if he knew it was not a public hack stand, and he said 
that he did. 

Whereupon, George E. Hamilton, on behalf of said defendant, 
testified as follows: These two cases are in reality brought by the 
District of Columbia against the Willard Hotel Company to test the 
right of the hotel company to have its own carriages in front of its 
premises. One. of the drivers of these carriages has been arrested, 
he being described in the warrant as the driver of a horse and car- 
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riage belonging to the hotel. These carriages, ten in number, 

3 with six cabs, are rented annually under an annual lease to 
the hotel company, and are under its absolute dominion and 

direction. The company collects all charges for the use of said 
vehicles bj”^ its guests, and Mr. Berry, the livery-stable man from 
whom they are leased, receives the share of the receipts agreed upon 
in his contract. Instead of buying these vehicles outright and 
stabling them, we lease them, and during the term of the lease, 
which is renewed the first of every June, those vehicles are abso¬ 
lutely under the control .and direction of the hotel, and are severed 
absolutely from the direction or control of Mr. Berry. The vehicles 
are segregated from the others, and you will find that the drivers 
sent there are not one driver today and another tomorrow, or one 
team today and another tomorrow ; but certain teams and drivers 
are sent who are used in the hotel business regularly. The same 
drivers and the same teams are to be found there. Mr. Berry hires 
the drivers and pays them, and he buys the horses, harness and 
vehicles and he liveries the drivers under the contract with the 
company, according to the direction and selection of the company. 
The horses and property are housed at his stables and he feeds the 
horses and keeps everything in repair. Under the agreement he 
gets out of the receipts from these vehicles a certain percentage; 
these receipts do not pass through his hands, or the hands of a driver 
in a single instance, but they are charged, collected and regulated 
entirely by the hotel. Mr. Berry has nothing whatever to do with 
them and the hotel has everything to do with them. He gets his 
rental, amounting to a sum, which under the agreement, in his esti¬ 
mation and ours, would pay him for the expenses he is put 

4 to in keeping these carriages for us, and we have the balance as 
profit. The effect of this agreement is to segregate from Mr. 

Berry’s general business the number of vehicles, drivers and teams 
called for in the contract, for the exclusive use of the hotel. These 
teams are not used by him in his general business, with our permis¬ 
sion or consent, and the hotel has the right at any moment of the 
day to call for the full complement named in the lease, and Mr. 
Berry would suffer if he did not have them. 

The Court : There is one other question I want to ask: In the 
. morning ai‘e those ten carriages and six other vehicles you speak of 
sent to the hotel, or are they sent there when you telephone for 
them? 

The Witness : This agreement was made after some experience,’ 
and not made simply on the thought of either side. After the hotel 
was opened we could gauge very well about the needs of the hotel as 
to carriages. We know that from about the first of November until 
the adjournment of Congress that there is. a need for all of the car¬ 
riages our lease calls for. These carriages are not needed all of the 
time, but we have the right to them at any and all times. It works 
in about this way : They are called frequently to meet immediate 
demands and sometimes in anticipation of coming demands, in 
the latter case they would wait in front of the hotel until needed. 
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These carriages stand ready to come all the time at our call 
during the day. We do not have our whole line of vehicles there. 
We moderate as far as possible the onus upon the street, 
with reference to the needs of the hotel, and we keep there 
during the day, in the busy season, more carriages, and in 
the flat season fewer carriages,—-just enough to meet the abso¬ 
lute requirements of the hotel business. I desire also 

5 to say that the orders of the hotel are positive,—and 
the drivers would not be allowed to continue in the 

service of the hotel if we knew of a breach of those orders,— 
that they must take no one unless he comes through the direction 
of the hotel; that they must not take any one from the street, or any 
one at all unless they know that they are taken as guests of the 
hotel. We endeavor to enforce this rule absolutely. The driver is 
not there offering his vehicle for hire, but he is there as the driver 
of the vehicle belonging to the hotel underlease, and he was already 
hired. He was there to be directed as to what use he should make 
of the vehicle, and what job he should take. The charge for the 
vehicle is not collected by the driver, but it is charged up to the 
hotel guest just as his breakfast, dinner and his room is charged up 
to him. It is a part of the guest’s hotel expenses. 

This was all the evidence offered. 

Thereupon counsel for the defendant requested the court to rule 
as matter of law that the act of Congress of July 1,1902, entitled 
“An act making appropriations to provide for the expenses of the 
government of the District of Columbia, for the fiscal year ending 
June 30,1903, and for other purposes,” was inapplicable to the busi¬ 
ness carried on by said defendant in the use of its said vehicles, and 
that upon the facts submitted the information in this case be 
quashed. 

But the court refused to rule as requested by the defendant, and 
held that the use of said vehicles by the defendant, as shown by the 
. evidence, constituted a violation of the act of Congress re- 

6 ferred to; to which refusal counsel for the defendant then 
and there duly excepted. 

And thereupon counsel for the defendant moved the court, upon 
all the evidence and the pleadings, to discharge the defendant; but 
the court refused so to rule, to which refusal counsel for the defend¬ 
ant then and there duly excepted, and the said exceptions, and each 
of them, were duly noted upon the minutes of the court, before the 
court passed judgment in the case, and notice was then and there 
given in open court of the intention of the defendant to apply for a 
writ of error to the Court of Appeals of the District of Columbia. 

lu witness whereof, at the request of the defendant’s counsel, the 
presiding justice signs this bill of exceptions, this 30th day of Oc¬ 
tober, A. D.1903. 

(Signed) I. G. KIMBALL, 

Judge Police Court. 
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7 (Copy of Docket Entries.) 

No. 239,359. 

In the Police Court of the District of Columbia, July Term, 1903. 

District ® Colombia-. for Violaliou of Police Eeg- 

WiLLLAM Clements. J ulotions. 

Defendant arraigned Friday, July 10, 1903. Plea : Not guilty. 
Continued indef. Oct. 29,1903. 

Oct. 29,1903.—Judgment: Guilty. Sentence: To pay a fine of 
five dollars, and, in default, to be committed to the workhouse for 
the term of fifteen davs. 

Exceptions taken to rulings of court on matters of law and notice 
given by defendant in open court of his intention to apply to a jus¬ 
tice of the Court of Appeals of the District of Columbia for a writ of 
error. 

Eecognizance in the sum of one hundred dollars entered into on 
writ of error to the Court of Appeals of the District of Columbia 
upon the condition that in the event of the denial of the application 
for a writ of error, the defendant will, within five days next after the 
expiration of ten days, appear in the police court and abide by and 
perform its judgment, and that in the event of the granting of such 
writ of error, the defendant will appear in the Court of Appeals of 
the District of Columbia and abide by and perform its judgment in 
the premises. Edward J. Stellwagen, surety. Bill of exceptions 
filed. 

Oct. 30,1903.—Bill of exceptions settled and signed. Writ of error 
received from Court of Appeals. 

8 In the Police Court of the District of Columbia. 

United States of America, . 

District of Columbia, )' 

I, N. C. Harper, deputy clerk of the police court of the District of 
Columbia, acting in the absence of the clerk, do hereby certify that 
the foregoing pages, numbered from 1 to 7 inclusive, to be true copies 
of originals in cause No. 239,359 wherein The District of Columbia 
is plaintiff and William Clements defendant, as the same remain 
upon the files and records of said court. 

In testimony whereof I hereunto subscribe my name and aflSx 
the seal of said court, — the city of Washington, in said District, this 
-13th day — November, A. D. 1903. 

[Seal Police Court of District of Columbia.! 

N. C. HARPER, 

Deputy Clerk Police Court, Dist. of Columbia, 
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9 United States of America, ss: 

The President of the United States to the Honorable I. G. Kimball, 
judge of the police court of the District of Columbia, Greeting: 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said police court before 
you, between The District of Columbia, plaintiff, and William Clem¬ 
ent, a manifest error hath happened, to the great damage of the 
said defendant, as by his complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and full 
and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed¬ 
ings aforesaid, with all things concerning the same, to the Court of 
Appeals of the District of Columbia, together with this writ, so that you 
have the same in the said Court of Appeals at Washington within 
15 days from the date hereof, that the record and proceedings 
aforesaid being inspected, the said Court of Appeals may cause further 
to be done therein to correct that error, what of right and according 
to the laws and customs of the JTnited States should be. done. 

Witness the Honorable Richard H. Alvey,. 
Seal Court of Appeals, Chief Justice of the said Court of Appeals, 
DistrictofColumbia, the 30th day of October, in the year of our 

Lord one thousand nine hundred and three. 

ROBERT WILLETT, 

Clerk of the Court of Appeals of the District of Columbia. 

Allowed by— 

SETH SHEPARD, 

Associate JuMice of the Court of Appeals 

of the District of Columbia. 

Endorsed on cover: District of Columbia supreme court. No. 

' 1378. William Clement, plaintiff in error, vs. The District of 
Columbia. Court of Appeals, District of Columbia. Filed Nov. 13, 
1903. Robert Willett, clerk. 
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JANUARY TERM, 1904. 



J^o. 1377. 

Jt/'o. 9, Special Calendar. 

WILLARD HOTEL COMPANY, Plaintiff in Errob, 

vs. 

THE DISTRICT OP COLUMBIA. 


J^o. 1378. . 

JV’o. 10, Special Calendar. 

WILLIAM CLEMENTS, Plaintiff in Error, 

vs. 

THE DISTRICT OF COLUMBIA. 

These two cases are brought here by a writ of error from' 
the police court of the District of Columbia. 

Statement of Case No. 9. 

lu the: first case, the Willard Hotel Company^ a corpora- 
tijori,.is, charged, with being,the proprietor of a certain; oner. 
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horse vehicle for the conveyance of passengers for hire; and 
that it, as such proprietor, did then and there hire and offer 
to hire the same for the conveyance of passengers without 
first having obtained the license so to do, contrary to and in 
violation of the act of Congress approved July 1,1902. 

The testimony, as set out in the bill of exceptions, is that 
on the 3d day of July, 1908, William Lamb, an inspector, 
approached William Clements, on the Fourteenth Street side 
of the New Willard hotel, standing near the entrance, and 
asked him the question, “ Who owns this vehicle ? ” He 
said, “ The Willard Hotel Company, under lease,” and that 
he was “ waiting for a job from the hotel guests only; ” that 
he made it a practice of standing there daily waiting for 
jobs from the hotel guests; that he knew he was not on a 
public hack stand. 

Whereupon George E. Hamilton, on behalf of the defend¬ 
ant (appellant), testified that the two cases are in connection 
and are brought to test the right of the hotel company to have 
its own carriages in front of its premises; that these carriages, 
ten in number, with six cabs, are rented annually under an 
annual lease with the hotel company, the company collect¬ 
ing all charges for the use of the vehicles by its guests, and 
Mr. Berry, the livery-stable man from whom they are leased, 
received a certain share of the receipts agreed upon in 
his contract. Mr. Berry hires the drivers and pays them 
and buys the horses and harness; the horses and property 
are housed at his stable, and he feeds them and keeps every¬ 
thing in repair, and under the agreement he gets out of the 
receipts from these vehicles a certain percentage, which is 
paid to him for the use of the vehicles, and the balance goes 
to the hotel company as profit. All of these carriages 
are not used at one time, the hotel moderating as far pos¬ 
sible the onus upon the streets with reference to the needs 
of the hotel of their carriages being occupied in the flat 
season and more in the busy season; that they haul such 
persons as come through the direction of the hotel, and must' 






3 


not take any one from the street. The charge for the vehicle 
is not collected by the driver, but is charged up to the hotel 
guest. 

A motion was made on the part of the appellant that the 
court rule as matter of law that the act of Congress of July 
1,1902, entitled “An act making appropriations to provide 
for the expenses of the government of the District of Colum¬ 
bia for the fiscal year ending June 30,1903, and for other 
purposes,” was inapplicable to the business carried on by 
said defendant (appellant) in the use of its said vehicles, 
and that upon the facts submitted the information be 
quashed. 

The court overruled this motion, and also refused, upon 
all the evidence and pleadings, to discharge the defendant 
(appellant), and the defendant (appellant) was adjudged 
guilty and sentenced to pay a fine of five dollars. 

u 

Statement of Case No. 10. 

In case No. 10 the facts as set forth in the bill of excep¬ 
tions are identically the same, the charge, however, being 
in this case against the driver for obstructing the street, lie 
being charged in the information that “ on the third day of 
July, in the year 1903, in the District of Columbia aforesaid 
and in the city of Washington, on Fourteenth street, north¬ 
west, being the driver of a certain hotel vehicle, and as such 
driver did then and there unnecessarily obstruct the free 
passageway of said street and hinder and delay the passage 
of other vehicles, contrary to and in violation of the police 
regulations.” Exactly the same prayers were asked in this 
case as in the other, and the court overruled the same and 
adjudged the defendant (appellant) guilty and sentenced 
him to pay a fine of five dollars* ) 
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ARGUMENT. 

An examination of these two records will show that the 
only question properly to be tried on appeal is whether or 
-not, as matter of law, the Willard Hotel Company should 
have obtained a license under the act of July 1,1902, to 
'entitle it to use the carriages on the public streets, as set out 
in the bill of exceptions. The bill of exceptions in both 
•cases also moves the court, upon all the evidence and 
the pleadings, to discharge the defendant (appellant). 
Treating this as deciding a question of law, and not a 
question of fact, to which it might well have been 
lapplied, the further question raised in the record is 
whether or not the appellant, Clements, is guilty of 
obstructing the street, as set out in the information 
filed against him. The object of both suits is to determine 
whether or not the Willard Hotel Company has a right to 
have in front of its hotel a private cab stand for the 
benefit of its guests. Under the police regulations in 
effect in the District of Columbia, no cabman who pays a 
: license for the purpose of running a cab on the public street's, 

- 'has a right to make any part of the street a cab stand for the 
.'Jpurposes of carrying on bis business, and notwithstanding 
the fact that he may have a license to use the public streets, 
;he has no right to stop and loiter in front of a hotel. The 
question, therefore, presented is whether or not, under ex- 
'dsting law, the owner of a hotel can- create in the front of his 
•^premises a private cab stand, use the public streets for that 
purpose, receiving a profit therefrom, and-thus not only de¬ 
prive the public cabmen of the very business for which they 
-are established, but obstruct the free passage and use 
of the streets. According to the record,Jit would appear 
that the cabs and carriages belonging to the Willard 
Hotel Company blockade the street and take all of the 




business of the guests of ' the •holfel. ■ ' ^ 
is insisted that they violate not only the regulation's 
that phohibit them from obstructing the streets, but that 
these cabs, so far as the guests of the hotel are concerned, 
do a public business without paying any tax therefor. If is 
a well-known .fact that there are a large number of publifc 
cabs ill the District of Columbia paying license for the privi¬ 
lege of carrying on their business, and that there are also 
livery-stable men who carry on a separate and distinct busi¬ 
ness; but it is also well known that the regulations re¬ 
quite public cabmen to stand on certain specific stands, 

and that there are no regulations which permit livery-siable 

*1 * 

men to stand their teams on the street for the purpose of 
obtaining business. If the Willard Hotel Company has the 
right to create a private cab stand in front of its hotel fbt 
the use of its guests, then every hotel in the District 
of Columbia has the same right, and instead of carrying on 
a hotel business, for w'hich they pay license, every hotel 
"would be carrying on a general cab business without paying 
any license therefor. If, as this court has decided, a railroad 
company cannot appropriate to itself, to the exclusion of 
other persons, a part of the streets of the city of Washing¬ 
ton for the purpose of carrying on the cab business, wha't 
Tight has a hotel company to appropriate the public streets 
•and obstruct the use of a public street for the purpose oJf 
carrying on a cab business? It is insisted that this cannot 
be done; that persons cannot arrogate to themselves the use 
of 'the public streets of the city of Washington when the 
•Commissioners of the District of Columbia could not, by^an^y 
valid ordinance, give them such use. 

In Gurry «s. The District of Columbia, 14 Appeals D. C., 
423, the question of the uses of the streets of the city of 
Washington was considered, and in the District of Colum¬ 
bia Vs. Sergeant, 17 Appeals D. C'., 264, the court afiirms 
-that'dedision. In these cases the court' held certain ordi* 
inauces unreasonable and void, ' because they gave, Or - dt- 


'•cSarriage-hirin’g 



tempted to give, to the railroad company a right to use the 
streets for the purpose of carrying on a cab business, which 
cab business was for the exclusive use of the railroad com¬ 
pany ; and in these cases there was no question of license 
involved, because the railroad company paid licenses for 
their cabs. In these cases here the Willard Hotel Com¬ 
pany attempts to claim the right to use a certain part of 
the streets of the city of Washington for the purposes 
of making a profit, which use can in nowise be said 
to be connected with its hotel business, and it attempts 
to have these cabs as cabs for the service of its guests 
and this private cab-stand and pay no license there¬ 
for, although the business, as set out in the bill of 
exceptions, is nothing more than an ordinary cab busi¬ 
ness, as far as the guests of the hotel are concerned; and 
when it is asked to pay a tax, it disclaims that it is carrying 
on a cab business; and when it is charged with obstructing 
the streets, it says that the cabs and carriages belong to 
it. As admitted by the bill of exceptions, these cabs are 
for hire, and paragraphs 11 of section 7 of the act approved 
July 1,1902, says; “ That proprietors or owners of hacks, 
coaches, omnibuses, carriages, wagons and other passenger 
vehicles for hire, shall pay license taxes as follows,” etc. 
The Willard Hotel Company admits that these vehicles are 
for hire to its guests, and that it makes a profit on the 
same, and it does not claim that the hotel company is 
carrying on a livery business, for if it did, then, under 
paragraph 12 of said article, it would be obliged to pay a tax 
•as a proprietor or owner of a livery stable. lu other words, 
according to the contention of the hotel company, it has a 
right to use the streets for the purpose of permitting Mr. 
Berry to place his carriages thereon, and its pays to Mr. Berry 
.a certain sum of money for the use of the carriages or use of 
the street and makes a profit itself by reason of the carriages 
standing on its private cab-stand in front of the hotel; and 
.when the question of taxation arises, it denies the right ;Qf 
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the District of Columbia to collect any tax, either for the use 
of the street by the hotel company or for the privilege of 
carrying on a general cab business for its guests. In this 
way every hotel in the city of Washington could have either 
hired or own a large number of carriages, and could use 
them for hire to its guests and escape the payment of the tax 
mentioned in both paragraphs 11 and 12 of section 7. It is 
respectfully insisted that such is not the law; that no per¬ 
son running a hotel business has a right, as matter of law, 
to run a general cab business in connection therewith and 
not subject itself to all of the taxes as well as the regulations 
of that business. 

When we come to consider their right to use public streets, 
and their right to stand their carriages thereon to the ex¬ 
clusion of all public cabs, the question again presents it¬ 
self, What authority has this hotel company or this man 
Clements to stand on the public streets of the city of Wash¬ 
ington with his carriage for hire and not subject himself to 
all the rules and regulations that affect public vehicles for 
hire ? If this is not the law, then any hotel, any private 
boarding house, or any proprietor of any public building 
has the right to establish in front thereof a cab-stand for the 
purpose of hiring cabs and carriages to those persons who 
occupy or are guests of the several hotels, etc. Not only has 
Congress given the Commissioners of the District of Columbia 
the right to make needful regulations for the orderly dispo¬ 
sition of carriages and other vehicles assembled on streets or 
other public places, but it has also conferred upon the Dis¬ 
trict of Columbia the right to regulate the movements of 
vehicles on the public streets and avenues for the preserva¬ 
tion of order and the protection of life and limb. Section 
14 of article 10 of the Police Regulations, under which 
Clements was charged, reads as follows: 

“ No vehicle shall unnecessarily obstruct the free passage-, 
way of any street or avenue, nor hinder or delay the passage¬ 
way of any other vehicle, nor shall any vehicle be driven 
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across;any sidewalks in the city of Washington or in the 
alleys within said city, with a greater rate of speed than a 
walk.” 


According to the bill of exceptions, Clements was stand¬ 
ing in front of this hotel on the passageway, and was liable, 
to stand , there until called bv the hotel for the use of some 
guests thereof, and it necessarily follows that he wa& ob¬ 
structing the street, for he occupied a certain space thereof, 
which said space is part of the public highway and cannot 
and should not be used for the purpose of indefinitely stand¬ 
ing thereon. In the case of Stephens vs. The District of Co¬ 
lumbia (16 Appeals, 280) this court held valid the police 
regulation which prohibited vehicles for hire seeking em¬ 
ployment, from stopping or loitering upon any street, except 
at-the public cab-stand. If that is so, Oan it for a moment 
be contended that this carriage of Clements had a right to 
stop • and obstruct the street when it was a private vehicle 
and not one licensed as a cab ? 

' In Montz vs. District of Columbia (31 W. L. R., 61) this 
court said: 

“ There is no constitutional or other fundamental right of 
any kind in the defendant to use the streets of the city of 
Washington as a place for the sale of his wares. The streets 
were not intended for any such purpose, except in the most 
incidental way. It certainly was not intended to give the 
appellant and others similarly situated the right to convert 
the streets, into a market-house or bazaar for the sale of mer¬ 
chandise, when the citizens generally, who desire'to .enter 
into the business of the bargain and sale of such merchan¬ 
dise, are required to provide their own premises at their own 
expense for the purpose. Instead of his being deprived of 
any natural or constitutional right by a restriction of his 
occupation of the street for the purpose of barter and sale, it 
would be competent' by law to exclude him wholly from 
the use of the street for any such purpose.” 



« 
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• The U66 6f the highway complained of in this case was hot 
elfetcised by virtde of any ordinance permitting such usej' 
not* was there the absence of an ordinance controlling the 
subject. On the contrary, the use asserted and determined 
against was in direct violation of an ordinance made by the 
Commissioners, under a direct grant of congressional power,: 
which is not questioned, either for the want of eonstitutiou-^ 
ality or reasonableness. 

Again, there is no title vested in the abutting owner of 
land in the streets of this city such as exists in some other 
jurisdictions. The record states (bottom of page 3) that “ in 
anticipation of coining demands, they (carriages) wait in 
front of the hotel until needed.” That is to say, these car¬ 
riages, including the one in Clements’ charge, hot tempor 
rarily, but during the pleasure of the hotel company, occupy 
this street, awaiting employment from the hotel guests 
(Record, testimony of Lamb, bottom of page 2). This is 
contrary to the police regulations. The appellants Say this 
is a reasonable and necessary use of the street. We deny 
such claim, and we also contend that if power exists and 
the regulation prevents (both of which circumstances here 
con'cur), the policy of the District Commissioners in promul¬ 
gating the regulation is a sufficient answer. ! 

In City of Ottawa vs. Bodley, 72 Pac. Rep., 545, the court 
said : ■ * 

. “ The mere fact that the defendant (a hackman) had a, 
contract or arrangement to meet a passenger at a place" 
other than that fixed by the city marshal does not enlarge' 
his rights. The police powet cahnofe be so limited.” 

In the District of Columbia the fee of the streets ’is in 
the tfuited StafeS arid for the Use of the public at large, and 
it is not necessary to cite authorities to establish this toli-' 
tention; but treating the streets as ordinary public highways, 
the law in tegard thereto is well settled. 

2 
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The law in regard to the use of public highways and 
streets has been clearly and definitely settled by numerous 
decisions in England as well as in this country. Persons 
have a right to travel over public streets and roads, stopping 
only for necessary purposes, and then only for a reasonable 
time. Stage coaches may stop to set down and take up 
passengers, as this is necessary for the public convenience; 
but this must be done at a reasonable time. A person 
traveling on the highway must do so in such a way as not 
unnecessarily or unreasonably to impede the exercise of the 
same right by others; and if he does not exercise this right 
in a reasonable manner, he is guilty of a nuisance (Rex vs. 
Cross, 3 Campb., 226; The People vs. Cunningham, 1 Denio, 
524; Wood on Nuisances, sec. 529). 

See also— 

Turner et al. vs. Holtzman, 54 Md., 157. 

Brannolian vs. Hotel Co., 39 Ohio St., 334. 

Cohen et al. vs. Mayer, 113 N. Y., 533. 

Sikes vs. Manchester, 59 Iowa, 69. 


The highway may be a convenient place for the owner of 
carriages to keep them in; but the law, looking to the con¬ 
venience of the greater number, prohibits any such use of 
the public streets. The old cases said the King’s highway 
is not to be used as a stable yard, and a party cannot eke out 
the inconvenience of his own premises by taking in the 
highway, 

Cohen d al. vs. Mayer, 113 N. Y., 536. 


It is therefore respectfully submitted that no error was 
committed by the police court in the trial of these cases and 
the judgments should be affirmed. 

A. B. Duvall, 

E. H. Thomas, 

Attorneys for the District of Columbia. / 

































































OCTOBER TERM, 1903. 


jy'o. 1378. 

Special Calendar. 


WILLIAM CLEMENT, Plaintiff in Ebrok, 

vs. 

THE DISTRICT OP COLUMBIA. 


BRIEF FOR PLAINTIFF IN ERROR. 


. William Clement was tried below on information charg¬ 
ing that in the city of Washington, on Fourteenth street 
northwest, he being at the time the driver of a certain hotel 
vehicle, as such driver did, then and there, unnecessarily 
obstruct the free passageway of such street, and hinder and 
delay the passage of other vehicles. 

• On the testimony in the case, as contained in the records 
the court below found the defendant guilty, and sentenced 
him to pay a fine of five dollars, and in default thereof to 
.be,committed to the workhouse for fifteen days. . .t. 
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Oil exceptions taken the case is now before this court. 

This information is brought under section 14, of article- 
10, of the Police Regulations, whicli reads as follows: 

“ No vehicle shall unnecessarily obstruct the free passage 
way of any street or avenue, nor hinder or delay the passage 
of any other vehicle; nor shall any vehicle be driven across 
any of the sidewalks in the city of Washington,” &c. 

The testimony, and all of the testimony, submitted for 
and on behalf of the District of Columbia, is that given by 
witness A. R. Lamb, inspector of hacks for the District of 
Columbia, and found on page 2 of the record. From Mr. 
Lamb’s statement, the defendant was standing on the Four¬ 
teenth Street side of the New Willard hotel, near the en¬ 
trance, and it may be inferred that the carriage was stand¬ 
ing there also, but this is not stated. Presuming, however, 
that the driver and carriage were at the same point, there is 
no attempt made by the witness to assert that the location 
of the carriage obstructed the free passageway of said street, 
or hindered or delayed the passage of any other vehicle, or 
that at this time there was a single other vehicle on Fourteenth 
street, either at a standstill or in motion. The warrant was 
sworn out, not by one whose way was obstructed, or who 
was hindered or delayed in passing, but by the hack in¬ 
spector for the District of Columbia, who in testifying fails 
absolutely to make out a case against the party arrested, or 
to bring him under the section of the Police Regulations 
relied upon. • 

In order, however, to test the right of the Willard Hotel 
Company to have its own carriages in front of its premises, 
a full statenient of the occupation of the streets by the car¬ 
riages of that company was given in the testimony offered 
on behalf of the defendant. Prom this testimony it appears 
that the Willard Hotel management found it necessary, in 
order to accommodate the needs of its guests, to own or control 
absolutely a certain number of-vehicles; that accordingly it 
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leased from a Mr. Berry, a livery-stable maiij ten carriages and 
six cabs under an annual lease, and this lease has been, since 
the opening of the hotel, renewed every June; that the vehi¬ 
cles are segregated from the others belonging to Berry, and 
that usually the same drivers and same vehicles are sent 
at the call of the hotel. Mr. Berry hires the drivers and 
pays them, buys the harness and vehicles, and he liveries 
the drivers under the contract with the company, according 
to the direction and selection of the company. Under this 
agreement he gets out of the receipts from these vehicles a 
certain percentage, but these receipts do not pass through his 
hands, but are the cl)arges made, regulated, and collected 
by the hotel; that these vehicles are not needed all 
the time, but the company has the right to them at 
any and all times. They are frequently called to meet 
immediate demands, and sometimes in anticipation of 
demands, of which the hotel clerk is notified, and in’ 
the latter case they- would wait in front of the hotel' 
until needed ; that the carriages are ready at all times 
to come at the call of the hotel; that the hotel does 
not line up these vehicles in front of the hotel, but it cut 
deavors to moderate the use of the street as much as possi¬ 
ble. In busy seasons more carriages are kept there to meet 
the requirements of the hotel business than in the duller 
times; that the orders of the hotel are positive that these 
vehicles must take no one unless he comes through the di¬ 
rection of the hotel; they are not permitted to take any. one 
from the street, or any one at all unless known to be the 
guest of the hotel, and every effort is made to enforce this 
rule strictly. The driver cannot offer his vehicle for hire, 
but he is there as the driver of the vehicle of the hotel under 
lease, and is subject to the direction of the hotel; he does 
not collect the faros, which are charged up to the hotel gueist 
just as his breakfast or dinner is charged. 

; Now, on this showing the hotel claims that it has a right 
to stand itspwn yebicles on the street in frput of its premises;- 
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for its own use and the use of its guests, for periods of :time; 
reasonably sufficient to meet its business requirements; the ■ 
regulation referred to does not prohibit, and cannot be con¬ 
strued to prohibit, the reasonable occupation of streets in 
front of the owner of premises by his carriages or vehicles, 
and it makes no difference whether these vehicles are rented 
by the year or owned absolutely. An individual is per¬ 
mitted to stand his carriage in front of his door and in front 
of his place of business, and people doing business with this 
individual can stand their carriages in front of his business 
place, if need be, for liours at a time. Stores are permitted 
to have their delivery wagons, and other vehicles used in 
connection with their business, stand on the streets in front 
of the stores waiting the reception of goods to be delivered, 
and the carriages and wagons belonging to the District of 
Columbia stand, as can be seen every day from this room, 
in front of the District buildings for hours at a time, even 
in front of the police headquarters itself, and are not dis¬ 
turbed or harassed in this rightful enjoyment and occupa¬ 
tion of the streets; there is no prohibition that we can find 
concerning this right, and there is no regulation covering the 
case. 

It has been argued that the carriages belonging to the 
hotel cannot be likened to the carriages belonging to a dry- 
goods store, or other business house, because they are not a. 
necessary incident to the business of a hotel. This argument 
might have had some force twenty-five years ago, but it, 
would then have been equally as applicable to places of 
business at that time, when large department stores were un¬ 
known, and single stores were sufficient to do the business in 
each line of action and activity. The purchases of customers 
were delivered by a messenger who traveled on foot, and; 
delivery wagons were unknown. The radical changes in the 
conduct of business, which have resulted in the establishment 
of large departmental stores, require that the old methods of 
delivery should be abandoned, and that many wagons should^ 
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be corrstantly employed in making deliveries which haveto'be 
made immediately to [satisfy the needs of trade. The samet 
change has taken place with regard to hotels, and the large 
hotel of today has passed very far away from the lines of 
the slow and eas 3 ’’-going inn of some years past, adapted for 
the most part for the accommodation of a few pleasure-seek¬ 
ers, and which is now daily filled with business men staying 
only long enough to transact their business, and requiring 
during their sta}' every facility for the convenient and quick 
dispatch of business, and the hotels, to keep abreast of .the 
times, and to aid in keeping a city in the line of advance¬ 
ment and progress, must have the necessary facilities for 
accommodating the reasonable wishes of their guests, and 
so it is, and is universally'recognized as essential, that some 
carriages should be always on hand to meet the immediate 
calls of hotel guests. 

The source of power on the part of the District in regard; 
to the regulation of carriages, &c., is the fourth section of 
the act of Congress approved January 26,1887, which reads 
as follows: 

“Fourth. To make needful regulations for the orderly 
disposition of carriages and other vehicles assembled bn 
streets or public places, and to require vehicles upon such 
streets and avenues as they deem necessary to pass along on 
the right side thereof.” 

• * 

Under this authority the Commissioners, in article 4 of 
the Police Regulations, have made a disposition of hacks and 
other vehicles, regulating hacks carrying passengers for hire,; 
and establishing stands for such vehicles, and regulating, 
also the charges to be made by the drivers of such vehicles, 
and a careful reading of that entire article would fail to dis¬ 
close a single paragraph, line, or word referring to or pro¬ 
hibiting hotels from standing their carriages in front of 
their premises for the exclusive use of guests and for a reason¬ 
able, time,, ,. ,, . ; . . 
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In article 10 of said regulations the movement of vehicles 
on public streets and avenues is provided for. 

It is claimed that section 14 is applicable to hotel carriages, 
but obviously, both from the wording of said section and 
from its location in article 10, it has, and is intended to have, 
reference not to the vehicles standing in. front of a building, 
whether the residence or place of business of the owner, or 
to vehicles of a particular class or description, but to any 
vehicle which by carelessness or design is made to interfere 
with traffic and obstruct the streets. A wagon in a narrow 
street, standing on the street for a long time for the purpose 
of loading or unloading, preventing other vehicles in the 
meantime from passing; a street car standing across the 
crossing of a street, and like uses of the street by vehicles of 
any kind, which would give to a policeman the right to 
make them move on, these and similar conditions are cov¬ 
ered by section 10. 

The right of an owner of land abutting upon a public 
street to encroach when necessary upon the primary right of 
the public to a limited extent, whenever such obstruction is 
reasonably necessary for the transaction of business and does 
not unreasonably interfere with the rights of the public, is 
well settled b}' authority. 

Plynn vs. Taylor, 127 N. Y., 596. 

Callanan vs. Gilman, 107 N. Y., 360. 

O’Linda vs. Lothrop, 27 Pick., 292. 

The court will observe in the first place that no obstruc¬ 
tion is proven. The vehicle in question is located near the 
western sidewalk of Fourteenth street, and that Fourteenth 
street is one of the widest streets in the city is a matter of 
common knowledge. A carriage, or several carriages, located 
near the sidewalk of Fourteenth street would not occasion 
any interruption to travel. The carriages belonging to the 
hotel, according to testimony, were usually- called to meet 
immediate demands, sometimes in advance of the hour in 
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order to be used, but were only called to meet the absolute 
demands of business, and were called in such manner as to 
make the time of standing on the streets as short as possible. 

It is respectfully submitted that the judgment of the 
police court should be reversed. 

Georg-e E. Hamilton, 

M. J. Colbert, 

Attorneys for Plaintiff in Error. 






